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Trevor Scott Maloney
 

 

[contact information redacted for web display] tsjmaloney@gmail.com 

 

September 6, 2014 

 

Justice Scalia 

Supreme Court of the United States 

1 First Street, N.E. 

Washington, DC 20543 

 

Dear Justice Scalia: 

 

 I am a second year law student at Northeastern University School of Law in Boston, 

Massachusetts. I am particularly interested in the criminal justice system, and I hope to work as a 

criminal defense attorney after law school. While my studies take up a majority of my time, I try 

to follow the news as well as I can, and I often end up reading stories about crime, criminals, 

prominent criminal trials, policing, incarceration, and the Supreme Court.  

 

Recently, I was particularly struck by the story of Mr. Henry McCollum and Mr. Leon 

Brown. Mr. McCollum was sentenced to death, and Mr. Brown to life. Each man spent a little 

more than thirty years in prison for a rape and murder that he did not commit. Their releases 

were effected by the heroic work of the Center for Death Penalty Litigation, North Carolina 

Innocence Inquiry Commission, and attorneys from Wilmer Hale.1  

 

The pathos of such stories is powerful; innocent men languishing in prison, years of their 

lives slipping away, largely forgotten except by their families and principled attorneys. Then, it 

all ends with a strike of the gavel, tears of joy, cheering, and unlocked cages! There are few 

idealistic young law students or, I dare to say, experienced Supreme Court justices, whose hearts 

are not profoundly moved when the string of daily horrors in the headlines is broken by such 

stories of the least of us finally receiving justice.  

 

The pathos of criminal trials and sentencing is also powerful, as police, prosecutors, 

judges, and a group of ordinary folks decide that someone who preys on others must be separated 

from the larger society, or even put to death. This pathos is understandably increased when the 

victim is a helpless child, or when the crime is particularly brutal. This seems to be why you 

mentioned Mr. McCollum in your concurrence in Callins v. Collins.2  

 

Despite the fact that both Mr. McCollum and Mr. Brown have IQs in the 50s and 60s, 

that their confessions came after hours of police interrogation, and that those with intellectual 

disabilities are prone to not understanding the gravity of waiving their Miranda rights and to 

                                            
1 Jonathon Katz & Eric Eckholm, DNA Evidence Clears Two Men in 1983 Murder, N.Y. Times, Sept. 2, 2014,  

http://www.nytimes.com/2014/09/03/us/2-convicted-in-1983-north-carolina-murder-freed-after-dna-tests.html; 

Jonathon Katz, North Carolina Men are Released After Convictions Overturned, N.Y. Times, Sept. 3, 2014, 

http://www.nytimes.com/2014/09/04/us/north-carolina-death-row-dna.html. 
2 Callins v. Collins, 510 U.S. 1141, 1143 (1994) (Scalia, J., concurring). 
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giving in to police interrogation tactics,3 you used Mr. McCollum as an example of a murderer 

particularly worthy of the death penalty. Now, it turns out that not only is Mr. McCollum not a 

murderer particularly worthy of the death penalty, he is not worthy of the death penalty at all. 

Indeed, he is not even a murderer.  

 

I am curious: Has the saga of Mr. McCollum affected your views on the death penalty? 

How do you feel about your concurrence in Callins now that Mr. McCollum is exonerated and 

free? Are you more likely to entertain even a slight movement toward Justice Blackmun’s 

position of not “tinker[ing] with the machinery of death,”4 and that “the death penalty 

experiment has failed”?5 

 

In Kansas v. Marsh, you noted that the dissent did not cite a single case where it was 

clear that a prisoner was executed for a crime he did not commit. 6 Now that we have at least one 

case where we know that an innocent man was sentenced to death, do you think that the 

uncertainty inherent in all human endeavors calls us to at least consider abolition of the death 

penalty? If Mr. McCollum had been executed, and then exonerated, would that affect your 

position at all? 

 

 I hope that you will read this letter in the spirit that I write it. I am genuinely curious 

about your views on this matter, and I am not trying to challenge you. I am sure that, were we to 

engage in any sort of argument, you would have little trouble trouncing me. Additionally, I 

imagine you receive dozens of letters daily, from people of higher stature on matters of greater 

import. Thus, I understand if a letter from a curious law student is likely toward the bottom of 

your “in” basket.  

 

As you may have guessed, I disagree with you on many issues. However, I enjoy the 

often colorful rhetoric in your opinions, and the recent New York Magazine7 profile convinced 

me that I would thoroughly enjoy it if you were, say, my next door neighbor. If you find the time 

to write me back, I would be thrilled. If not, thank you for taking the time to read my letter, and 

please know that I wish you and your loved ones all the best. 

 

              Sincerely, 

 
              Trevor S. Maloney 

              Candidate for Juris Doctor, 2016 

              Northeastern University School of Law 

              Boston, Massachusetts 

 

                                            
3 Morgan Cloud et al., Words without Meaning: The Constitution, Confessions, and Mentally Retarded Suspects, 69 

U. Chi. L. Rev. 495 (Spring 2002).  
4 Callins, 510 U.S. at 1145 (Blackmun, J., dissenting). 
5 McCollum v. North Carolina, 512 U.S. 1254, 1255 (1994) (Blackmun, J., dissenting). 
6 Kansas v. Marsh, 548 U.S. 163, 188 (2006) (Scalia, J., concurring). 
7 Jennifer Senior, In Conversation: Antonin Scalia, N.Y. Magazine, Oct. 6, 2013, 

http://nymag.com/news/features/antonin-scalia-2013-10/. 


